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Charles Troy Coleman, petitioner-appellant, was convicted of 

first degree murder and sentenced to death by an Oklahoma jury in 

1979. He appeals from the district court's denial of his third 

petition for federal habeas relief and his motions for an 

evidentiary hearing and stay of execution. Petitioner also seeks 

a certificate of probable cause from this court, and a stay of his 

execution scheduled September 10, 1990. 

The issues on appeal are (1) whether petitioner was deprived 

of a constitutionally adequate determination of his competency to 

stand trial because the state trial court did not ~ sponte 

conduct an evidentiary hearing or make an independent judicial 

determination of petitioner's competency; (2) whether petitioner 

was deprived of his right to a fair and reliable sentencing 

determination because the state hospital that performed the 

competency evaluation did not disclose petitioner's medical 

records to his counsel or to the court, which records might have 

been used as mitigating evidence at the sentencing stage of his 

trial; (3) whether petitioner was denied effective assistance of 

counsel; (4) whether petitioner's failure to raise these issues in 

his prior habeas petitions constitutes an abuse of the writ; and 

(5) whether the district court erred in not granting petitioner an 

evidentiary hearing. 

I. 

The factual and procedural histories of this case are 

adequately set out in our earlier opinions affirming denial of 

petitioner's first and second petitions for habeas relief. See 

Coleman v. Saffle, 869 F.2d 1377 (lOth Cir. 1989) (Coleman II), 

cert. denied, u.s. _____ , 110 S.Ct. 1835 (1990); Coleman v. 
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Brown, 802 F.2d 1227 (lOth Cir. 1986) (Coleman I), cert. denied, 

482 u.s. 909 (1987). We repeat only those facts necessary to· our 

resolution of this appeal. 

Petitioner was tried and convicted in the district court of 

Cherokee County, Oklahoma, following a change of venue from 

Muskogee County for the trial. Approximately six months before 

trial, petitioner's trial attorney filed a motion requesting a 

court-ordered evaluation of Coleman's sanity. III. R. at 187. 

After a brief hearing on the motion, Associate District Judge 

Burris entered an order finding that "a doubt has arisen [as] to 

the present sanity of the defendant," and ordering Coleman's 

commitment to Eastern · State Hospital "for observation and 

examination for a period not to exceed sixty (60) days." III R. 

at 187. Petitioner was admitted to Eastern State Hospital on 

March 12, 1979, and released approximately one month later on 

April 10, 1979. On April 6, 1979, the Director and Chief Forensic 

Psychiatrist of East~rn State Hospital, Dr. R. D. Garcia, wrote a 

single page letter (erroneously dated March 6, 1979) to Judge 

Burris advising the court that it was the opinion of the ho~pital 

staff that petitioner was competent to stand trial. Id. Dr. 

Garcia's letter states that Coleman "does have sufficient ability 

to consult with an attorney and he does have a rational as well as 

actual understanding of the proceedings." Id. 

We are referred to no indication in the record that 

petitioner's competency to stand trial was questioned by his 

attorney or the trial court at any other time during the trial 

proceedings. Cf., ~, VII R. at 40. Petitioner's conviction 

and death sentence were affirmed by the Oklahoma Court of Criminal 
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Appeals. Coleman v. State, 668 P.2d 1126 (Okla. Crim. App. 1983), 

cert. denied, 464 U.S. 1073 (1984). Petitioner then filed· an 

application for post-conviction relief in state district court. 

That court denied the application in an unpublished order and the 

Oklahoma Court of Criminal Appeals affirmed. Coleman v. State, 

693 P.2d 4 ·(Okla.Crim.App. 1984). 

After this court affirmed the denial of Coleman's first 

habeas petition, ~ Coleman I, 802 F.2d 1227, but before this 

court heard argument on Coleman's second petition for federal 

habeas relief, petitioner's attorney, on or about August 21, 1987, 

obtained for the first time Eastern State Hospital's records of 

its 1979 ·· court•ordered · examination of petitioner. On September 

23, 1987, petitioner, acting through his present attorney, filed a 

motion to remand the Coleman II habeas appeal .then pending in this 

court to the federal district court in order to ra~se new claims 

based upon the newly discovered medical records. 

Remand to District Court in No . 87-2011 (filed Sept. 

See Motion to 

23, 1987). 

Petitioner also requested that this court instruct the federal 

district court to hold the proceedings in abeyance pending 

exhaustion in state court of the new claims, and that petitioner 

be permitted to amend his habeas petition after exhaustion of 

state remedies. 

The pending appeal in Coleman II was argued and submitted to 

this court on October 2, 1987. We took the motion for remand 

under advisement. By letter dated October 25, 1987, petitioner's 

attorney advised this court that petitioner had initiated state 

post-conviction proceedings in which he raised the claims 

predicated on the newly discovered evidence. Having been advised 
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that the state post-conviction proceedings were in progress, this 

court proceeded to file its opinion on March 6, 1989, affirming 

the denial of habeas relief; we denied petitioner's motion to 

remand as moot on April 11, 1989. 

The state district court conducted an evidentiary hearing on 

the new claims based on the medical issues, asserted in 

petitioner's third application for post-conviction relief, on 

December 17 and 18, 1987, and January 22, 1988. 1 The state 

district court denied relief in an unpublished order which was 

affirmed by the Oklahoma Court of Criminal Appeals in an 

unpublished decision. 2 The Supreme Court denied certiorari. 

Coleman v. Oklahoma, ____ U.S . ____ , 110 S.Ct. 208 (1989). 

A fourth application for post-conviction relief was filed in 

the district court of Muskogee County, attacking the reliability 

of Or. Garcia's determination of Coleman's competency to stand 

trial on the ground that Dr . Garcia ' s own .alleged mental illness 

·distorted his interpretation of data and impaired his diagnostic 

judgment. The state district court denied relief without a 

hearing, and the Oklahoma Court of Criminal Appeals affirmed that 

1 

The transcript of that hearing was before the federal 
district court and has been designated as Volume VII of the record 
on appeal herein. 

2 

We append to this opinion the unpublished op~n~on of the 
Oklahoma Court of Criminal Appeals affirming the denial of post
conviction reli ef filed on April 6, 1989, which opinion also 
reproduces in full the findings of fact and conclusions of law of 
the Oklahoma District Court rejecting those claims. See Appendix 
A hereto. 
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decision without requesting briefing by the parties. 3 The Supreme 

Court denied Coleman's petition for certiorari on that matter on 

June 11, 1990. u.s. __ , 110 s .ct. 2633 ( 1990). 

After having exhausted his state court remedies, Coleman 

filed his third petition for federal habeas relief in the Eastern 

District of Oklahoma on June 18, 1990. The court denied relief in 

an unpublished order on July 11, 1990, and this appeal followed. 

II 

A primary issue on this appeal is whether the medical 

evidence in question which was in records of Eastern State 

Hospital at Vinita, Oklahoma, was "material" under the opinions of 

the Supreme Court so that its disclosure was required as 

exculpatory evidence for the defendant. See Pennsylvania v. 

Ritchie, 480 u.s. 39, 57 (1986); United States v. Bagley, 473 u.s. 
667, 682 (1985) (Opinion .of Blackmun, J.); United States v. Agurs, 

427 U.S. 97 (1976); Brady v. Maryland, 373 u.s. 83, 87 (1963). 

As noted, petitioner's state trial attorney applied for 

commitment of petitioner for a mental examination, this was 

ordered by a state associate district judge, and a letter from the 

state · ·hospital's chief forensic psychiatrist reported that the 

staff concluded petitioner had sufficient ability to consult with 

an attorney and that he had a rational and actual understanding of 

the proceedings against him. However, the detailed medical 

evaluations and records concerning petitioner were not sent to the 

3 

The unpublished orders of the state district court denying 
the fourth state post-conviction petition are appended hereto as 
Appendix B. We also append the unpublished order of the Oklahoma 
Court of Criminal Appeals affirming that denial of post-conviction 
relief as Appendix C. 
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judge or counsel. A copy of ·or. Garcia's letter was sent to the 

District Attorney, who then furnished a copy to petitioner's trial 

counsel, Mr. Pearson. 

The additional medical evidence included admitting notations, 

recorded by Dr. Garcia on March 13, that diagnosis was "Deferred 

. • • • DIAGNOSTIC IMPRESSION: R/0 [rule out] Depressive 

reaction, situational. (Retain) Schizophrenia, chronic 

undifferentiated type in partial remission, if not complete." III 

R. at 197. That early notation also stated "He may be considered 

competent in a psychiatric and legal point of view at this point 

but questionable." On March 14 a psychological evaluation was 

done by Or. Quijano, a clinical psychologist, and Dr. McGuffey, a 

psychologist, both members of the hospital staff. Their 

observations, made some two days after petitioner's admission, 

included a statement that "[Coleman] seemed to have an adequate 

understanding of courtroom procedures. When asked if he felt he 

was mentally competent, Charles stated he thought so and did not 

feel like he needed to be in a mental hospital; however, he noted 

'People have different ideals [sic] about mental problems.' 

Charles is not considered competent to stand trial at this time 

due to the apparent underlying schizophrenic thi nking with a 

predominance of paranoid projections." III R. at 199. 

The testimony at the state court 1987 post-conviction hearing 

included that of Dr. Quijano, and defendant's murder trial 

attorney, Mr. Pearson, and several other witnesses. It was noted 

by Dr. Quijano that the staff had a bias in favor of finding the 

petitioner incompetent to stand trial and that this was a reason 

for keeping him for observation for approximately· a month, instead 
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of the customary two weeks' period. Dr. Quijano testified that 

"the staff struggled with this [Mr. Coleman ' s competency] because 

. • • you have Charles Coleman reporting symptoms which are not 

overtly verified." VII R. at 202. On March 27, 1979, a further 

psychological evaluation was made in the records by Dr. Quijano 

and Dr. McGuffey and they noted that .. the . resul ts of their 

investigation would "tend to suggest intellectual deterioration in 

relation to psychogenic factors rather than organic impairment. 

Considering Charles' past history of reported seizure activity, 

would tend to indicate an underlying organic brain syndrome. In 

addition, however, there are indications of an underlying chronic 

schizophrenic · process which appears ··to be · in partial remission at 

this time." This March 27 evaluation was concerned primarily with 

suspected organic mental impairment . The evaluation stated: 

"WAIS. Charles obtained a Verbal IQ of 72, a Performance IQ of 64, 

and a Full Scale IQ of 66, suggesting that he is presently 

functioning in the range of mild to borderline mental 

retardation." III R. at 200 . We must agree that such evidence 

was relevant and admissible, if it had been available and had been 

offered for petitioner at the penalty stage. Penry v. Lynauqh, 

-----u.s. I i09 s. Ct. 2934, 2949 (1989). 

The final detailed medical record made at the hospital was a 

Discharge Summary, apparently made on the release date of April 

10, 1979. This included a final diagnosis: "Psychiatric: (1) 

Non-psychotic organic brain syndrome, brain trauma, gross force 

(age 9}, associated with convulsive disorder. (2) Antisocial 

personality, by history. (3) Malingering." This Discharge 

Summary was signed by Dr. Garcia and it included a statement: 
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"Potentially dangerous not only to himself but to others as an 

antisocial individual." It concluded that petitioner was: 

"Competent in a psychiatric and legal point of view1 knowing right 

from wrong and capable of testifying in his own defense, with 

actual and factual understanding in the court proceeding." 

In his ·testimony at the 1987 state post-conviction 

proceeding, Or. Quijano stated that he was in agreement with the 

Discharge Summary's diagnosis, paragraphs 1, 2 and 3, as quoted 

above. However, he "would include retained schizophrenic chronic 

undifferentiated type in remission." VII R. at 165. Dr. Quijano 

testified that he did "not recall and the chart does · not reflect 

disagreement among the staff." . Id. 

It is true that the hospital medical records included 

numerous statements, principally notations made before the staff's 

final evaluations, which are supportive of arguments now made by · 

the petitioner concerning his mental condition. However, in 

making an inquiry as to whether evidence was "material" in 

evaluating a due process claim of alleged nondisclosure of 

material evidence under United States v. Bagley, 473 u.s. 667, 682 

(1985) (Opinion of Blackmun, J.), "we must avoid concentrating on 

the suppressed evidence in isolation. Rather, we must place it in 

the context of the complete record .• " Trujillo v. Sullivan, 815 

F.2d 597, 613 (lOth Cir. 1987), ~· denied, 484 U.S. 929 

(1987). 4 

4 

This question whether evidence was "material" under Ritchie 
or Bagley, inter alia, is stricter on petitioner, and distinct 
from the broader test for "any relevant mitigating factor" which 
the sentencer must be permitted to consider. Eddings v. Oklahoma, 
455 u.s. 104, 112 (1982). 
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In this light we must consider the total picture which 

includes other factors related to the medical records, factors 

unfavorable to petitioner's position. First, the April 10, 1979, 

Discharge Summary for the hospital included this statement on 

petitioner's mental condition: "schizophrenia, chronic 

undifferentiated type, in partial remission, if not complete." 

(Emphasis added.) Second, the April 10, 1979, Discharge Summary 

had a concluding statement also that petitioner was "Competent in 

a psychiatric and legal point of view, knowing right from wrong 

and capable of testifying in his own defense, with actual and 

factual understanding in the court proceeding ." As mentioned 

earlier, this view was stated in the April 6, 1979 1 letter to 

Judge Burris from the Chief Forensic Psychiatrist at the hospital, 

Dr. Garcia: "We have completed our evaluation of Mr. Coleman and 

it is the opinion of our staff that he does have sufficient 

ability to consult with an attorney and he does have a rational as 

well as actual understanding of the proceedings against . " [sic]. 

III R. at 508. Significantly, the staff's conclusion of 

competence came at the end of petitioner's hospitalization, 

whereas the evaluations expressing doubt as to petitioner's 

competence to stand trial, or a conclusion of incompetence, were 

made relatively early in his hospitalization. 

Third, the medical records contained some damaging statements 

of a different sort, unfavorable to petitioner if presented to the 

jury. The Discharge Sununary of April 10, 1979, p. 2, stated: 

"Potentially dangerous not only to himself but to others as an 

antisocial individual." The medical records also included an 

unfavorable much earlier letter of December 7, 1962, concerning 

10 
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petitioner when 15 years of age. This letter stated 

petitioner had pulled a gun on an officer when arrested and 

that 

that 

his actions on impulse made him "unable to live by the rules of 

our society" and that he was "dangerous to Charles as a person and 

to the community." III R. at 305. Such unfavorable evidence from 

the medical records would have added . force . to the damaging 

evidence of petitioner ' s violent conduct. There was evidence 

before the jury at trial that petitioner shot and killed both Mr. 

and Mrs. Seward with a .28 gauge shotgun. Coleman I, 802 F.2d at 

1231, ~.denied, 482 u.s. 909 (1987). The State had alleged 

future dangerousness as- an aggravating circumstance and it was 

proper to argue that · Coleman constituted a continuing threat to 

society. Id. at 1240. At the sentencing stage, there was also 

evidence that after his arrest for the Sewards' homicides, 

petitioner escaped from jail and the next day cut the throat and 

hand of a police officer and told another inmate in jail he 

assumed the officer would die; Coleman told the officer, however, 

after their struggle that he was not going to hurt him. Coleman 

II, 869 F.2d at 1389. Two days later petitioner shot and killed a 

man in a park in Tulsa, and later kidnapped an Arizona detective, 

leaving him handcuffed in his car in the desert. Id. at 1390. 

Thus, statements we have noted in the medical records about 

petitioner's potential dangerousness would have carried damaging 

implications which the State was arguing in the sentencing phase. 

diagnosis 

Similarly, 

Fourth, we note that the Discharge Summary's final 

included the unfavorable conclusion of "Malingering. " 

much earlier notations for December 22, 1962, during 

hospitalization at Eastern State when he was 15 

petitioner's 

years old, 

11 
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included a statement that "He ~eigns pain to get attention." 

III R. at 417. 

Fifth, we note that there were five aggravating circumstances 

found by the jury in petitioner's sentencing phase of trial: (1) 

the defendant was previously convicted of a felony involving the 

use or threat of violence to the person; (2) the defendant 

knowingly created a risk of death to more than one person; (3) the 

murder was especially heinous, atrocious or cruel ; (4) the murder 

was committed for the purpose of avoiding or preventing a lawful 

arrest or prosecution; and (5) the existence of probability that 

the defendant would commit criminal acts of violence that would 

constitute a continuing threat · to society. The "especially 

heinous, atrocious, or cruel" circumstance was held to be applied 

unconstitutionally in Oklahoma, Maynard v. Cartwright, U.S. 

__ ._, 108 s.·ct. ·1854 (1988), and must be disregarded . In Coleman 

JX, 869 F.2d at 1390, we held that the jury's inclus i on of that 

invalid circumstance in its sentencing determination was harmless 

error. Nevertheless four valid aggravating circumstances remained 

which amply supported the death penalty and which must be 

considered as part of the circumstances here. 

In sum, the medical records whose nondisclosure is complained 

of included several unfavorable statements within those records, 

as noted above, such as references to petitioner's potential 

dangerousness to himself and others. 5 Along with these, we must 

5 

It is true that Mr. Pearson and Mr. Hayes, respectively Mr. 
Coleman's attorneys at trial and on direct appeal, both state that 
the Eastern State Hospital records, if disclosed, would have been 
useful in the trial, particularly in the sentencing phase. See 
VII R. at 42, 44, 46, 48, 215, 216, 225, 230. The test is not, 

(Footnote continued on next page) 
12 
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consider the damaging guilt and sentencing stage evidence of 

petitioner's repeated violent acts. Considered in light of all 

the circumstances, we must conclude that even if the medical 

records had been disclosed and used as favorable evidence as to 

petitioner's mental condition to argue sympathetically for him at 

the sentencing stage, nevertheless there was no "reasonable 

probability that, had the evidence been disclosed to t~e defense, 

the result of the proceeding would have been different," and there 

was no such "probability sufficient to undermine confidence in the 

outcome." Pennsylvania v. Ritchie, 480 u.s. 39, 57 (1986) 

6 (quoting Bagley, 473 U.S. at 682) (Opinion of Blackmun, J.). 

(Footnote continued): 
however, whether petitioner's counsel 
which was not disclosed. Rather, the 
whether the evidence is "material" 
under the Supreme Court's standard. 

would have used the evidence 
determinative question is 

in view: of the entire record 

While the selective use of the hospital records might have 
proved ·useful to defense counsel, the introduction of any portion 
of the medical records favorable to petit~oner would have given 
the prosecution the opp.ortuni ty to introduce other portions of 
these same records which are adverse to petitioner. We are 
satisfied that the prosecution would have found these other 
portions of the medical records beneficial to its case. Mr. Gary 
Sturm, the District Attorney's chief investigator on the Coleman 
case, testified that records would have been useful in the 
sentencing stage of the trial to.show aggravating circumstances. 
VII R. at 279, 283, 284. 

6 

In view of our conclusion that the records were not 
"material •• under the standards of the Supreme Court so that their 
disclosure was required by due process, we need not, and do not, 
decide the question whether the state hospital should be 
considered a part of the prosecution arm of the state so that the 
disclosure requirements of the Brady, Ritchie, Bagley and Agurs 
cases applied. 

In this connection we note that a general Brady v. Marvland 
request was made for the production of exculpatory material by 
petitioner's state trial counsel. Trial Transcript at 22-24. The 
prosecuting attorney stated that he did not believe there was any 
such evidence in their possession. 

13 
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III 

A. 

Petitioner further argues that he was deprived of a 

consitutionally adequate determination of competency because (1) 

the state trial court did not ~ sponte conduct an evidentiary 

hearing on petitioner's competency to stand trial, and (2) the 

court failed to make an independent judicial determination of 

petitioner's competency to stand trial. We must disagree. 

The parties do not disagree concerning the underlying due 

process right not to be tried while incompetent, 7 or the legal 

standard for determining competency to stand trial . 9 The question 

presented is whether, in light of the information available to the 

trial court, "the [court's] failure to make further inquiry into 

petitioner's competence to stand trial denied him a fair tri al. " 

Orope v. Missouri, 420 u.s. 162, 174-75 (1975) . 

The Oklahoma statutes in effect at the time of petitioner's 

trial and conviction did not require the trial court to conduct a 

competency hearing unless the defendant's sanity was in doubt 

during trial. Compare Okla. Stat. tit. 22 §§ 1171 - 1173 (1971) 

7 

See Drope v. Missouri, 420 u.s. 162 (1975); Pate v. Robinson, 
393 u.s. 375 (1966); Bishop v. United States, 350 u.s. 961 (1956). 

B 

The Court has applied the following two-part test for 
determining competency to stand trial: (1) whether the defendant 
"has sufficient present ability to consult with his lawyer with a 
reasonable degree of rational understanding" and (2) "whether he 
has a rational as well as a factual understanding of the 
proceedings against him." Dusky v. United States, 362 U.S. 402, 
402 (1960) (per curiam). 

14 
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(repealed 1980) with id. §§ 1162 1163. 9 However, state 

procedures must be adequate to protect a defendant's right not to 

be tried or convicted while incompetent. Pate v. Robinson, 383 

u.s. 375, 378 (1966); ~also Drape v. Missouri, 420 u.s. at 172. 

Due process requires a trial court to conduct a competency hearing 

~ sgonte whenever the "evidence raises a bona fide doubt as to 

the defendant's competence to stand trial." Pate, 383 u.s. at 

385, 387; 10 see also ~D~r~o~p~e~~v~-~~M~1=·~s=s~o~u~r~i, 420 u.s. at 180-81 

(reiterating the Robinson due process standard and explicitly 

recognizing a trial judge's constitutional obligations to resolve 

9 

The trial court was required to commit the defendant to a 
state hospital for observation and examinaiton for a period not to 
exceed sixty days whenever it determined ' (prior to trial) that 
there was "a doubt as to the present sanity of the [defendant]." 
Okla. Stat. tit. 22 S 1172. Criminal proceedings are then 
suspended "pending the report of the doctors .••• " Id. 
S 1172. If the examining doctors conclude that the individual is 
"presently sane," them the order of the district court suspending 
criminal proceedings is dissolved. Id. S 1173. See generally 
Colbert v. State, 654 P~2d 624, 627 (Okla. Crirn. App. 1982) 
(finding the Oklahoma procedures constitutionally adequate to 
protect the right of the accused not to be tried while legally 
incompetent) . 

In 1980, the Oklahoma statutes were .substantially changed, 
and now require both a competency examination and evidentiary 
hearing whenever there is any doubt as to the defendant's 
competency to stand trial. See Okla. Stat. tit. 22 §S 1175.1 -
1175.8 (1981); see generally Scott v. State, 730 P.2d 7 (Okla. 
Crim. App. 1986); Rowell v. State, 676 P.2d 268 (Okla. Crim. App. 
1984). 

10 

This standard derives from the Illinois statute at issue in 
Robinson. See 383 U. S. at 385. As the Court noted in Drape v. 
Missouri, 420 U.S. at 172, the Robinson Court did not hold that 
the procedure prescribed by t4at statute was constitutionally 
mandated, although it did hold that the statutory procedure, if 
followed, was constitutionally adequate. In Drape, the court 
framed the question as whether the information available to the 
trial court created a "sufficient doubt of (petitioner's] 
competence to stand trial to require further inquiry on the 
question." Id. at 180. 

15 
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competence issues and to be alert before and during trial to 

evidence suggesting a defendant's possible incompetence). 

The Court has acknowledged that there are "no fixed ·or 

immutable signs which invariably indicate the need for further 

inquiry to determine fitness to proceed, " 420 u.s . at 180, but has 

recommended that the fact finder consider "evidence of a 

defendant's irrati onal behavior, his demeanor at trial, and any 

prior medical opinion on competence to stand trial" in reaching 

its decision. Id. The Court noted that even one of these factors 

standing alone may, in some circumstances, be sufficient. Id. 

Information tending to establish the requisite doubt "need not be 

presented in a formal motion nor argued by defense counsel nor 

presented to the judge in the form of admissible evidence." Lokos 

v. Capps, 625 F.2d 1258, 1260 (5th Cir. 1980); accord Demos v . . 

Johnson, 835 F.2d 840, 843 (11th Cir.) 7 cert. denied, 486 U.S. 

1023 (1988). 

We have carefully reviewed the record, and conclude that 

there was insufficient evidence before the trial judge to mandate 

an evidentiary hearing on petitioner's competency to stand 

trial. 11 

The matters before the court included: the information 

before the judge prior to the commitment, ~ note 12, including 

defense counsel's oral argument in support of his motion for a 

11 

We note that it was Judge Burris who heard the motion for the 
mental examination and ordered the hospitalization. Judge Summers 
tried the murder case of petitioner, but became a Justice o f the 
Oklahoma Supreme Court on February 1, 1985, before the 1987 
hearing on the third state post-conviction proceeding. Judge 
Burris again conducted that hearing and made findings and 
conclusions thereon and denied the application . 

16 
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psychiatric examination, with reference to existing medical 

records from the State of California and to petitioner's 

complaints of seizures and headaches. 12 After the examination the 

court had Dr. Garcia's letter of April 6, 1979, in which he 

reported that the staff had concluded that petitioner was 

competent to stand trial. 

These circumstances are similar to those in United States v. 

Crews, 781 F.2d 826, 833 (lOth Cir. 1986). 13 There, the trial 

12 

The judge said at the beginning of the hearing that, with 
defense counsel Pearson having stated to the court that in his 
opinion the defendant should be examined for the reason counsel 
could not consult with petitioner nor communicate properly to 
prepare his case, the application would be granted. Transcript of 
Proceedings ~n District Court, March 9, 1979, at 4. At that 
point, defense counsel stated: 

[I]t's been called to my attention through some medical 
records that were submitted to me from the State of 
California that there has been a history of seizures 
that the defendant has suffered since -- oh, for a lot 
of years~. and there is psychiatric statements to back up 
that in the State of California which I have just read 
here recently, and in view of that and in view of the 
fact that the defendant has been complaining down at the 
local jail about having seizures and about having head
aches, I am under the impression that it certainly would 
be wise to have the examination made at this time. 

Id., at 4-5. Petitioner was questioned by his attorney and stated 
he had requested counsel to send him to the state hospital and 
that he (petitioner) requested the court to send him to the 
hospital for observation. Id. at 12-13. 

The medical records to which counsel alluded were never 
submitted to the court or otherwise made a part of the record. 
The record does indicate that Mr. Pearson forwarded some materials 
to Eastern State Hospital, but it is not clear whether those 
materials included the California medical records. Cf. 
Transcript of 1987 Post-Conviction Hearing at 52-53. 

With respect to the reference to counsel's difficulty in 
communicating with petitioner, we note that there is no later 
statement to such effect after the commitment and that counsel 
testified at the 1987 post-conviction hearing that he had no 
problem of communication. VII R. at 48. 

13 

(Footnote continued on next page) 
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court ordered a psychiatric examination, on the government's 

motion, but did not hold an evidentiary hearing or make an express 

finding of competency. Instead, the court relied solely on two 

psychiatrists' conclusions that the defendant was competent to 

stand trial and ordered the defendant to stand trial. The 

defendant challenged the district court's failure to hold a 

competency hearing pursuant to his request under 18 u.s.c. § 4244 

(now 18 u.s.c. § 4241), and the court's failure to make a finding 

of competency before assigning the case for trial. 

This court held that the trial court did not err in failing 

to hold an evidentiary hearing. 781 F.2d at 833. "[A] trial 

court need not conduct a competency hearing when there has been 

only minimal or no evidence of incompetence." Id. (citing cases). 

The court held that "[t]o raise a substantial question requiring a 

competency hearing there must be some evidence to create doubt on 

the issue. Merely raising the issue is insufficient." 

court concluded as follows: 

The only evidence presented to the court before the 
trial in this case was that defendant was a hospitalized 
mental patient at the time of the alleged crime and that 
he suffered from the mental illnesses recited in the 
reports of Drs. Merrell and Logan. In light of the 
psychiatrists' conclusions that the defendant was 
competent to stand trial, however, we cannot sax the 

(Footnote continued): 

The 

Although Crews was a direct criminal appeal construing a 
federal trial court's obligations under the controlling federal 
statute, see 18 u.s.c. § 4244 (now codified at 18 u.s.c. § 4241), 
we do not believe it should be distinguished on that basis. The 
principles announced in Crews are sound and, we believe, 
applicable to our habeas review of analogous state court 
procedures with the constitutional requirements in mind. See de 
Kaplany v. Enomoto, 540 F.2d 975, 983 (9th Cir. 1976) (en bane), 
cert. denied, 429 U.S. 1075 (1977), citing Robinson and Drope in 
connection with stating the test for an evidentiary hearing as 
quoted in Crews, 781 F.2d at 833. 
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trial court erred in failing to hold an evidentiary 
hearing. 

Id. (Emphasis added.) 

According to Crews, 11 We must determine 'whether a reasonable 

judge, situated as was the trial court judge whose failure to 

conduct an evidentiary hearing is being reviewed, should have 

·· experienced doubt with respect to competency to stand trial.'" 

781 F.2d at 833 (quoting de Kaplany v. Enomoto, 540 F.2d 975, 983 

(9th Cir. 1976) {en bane), cert. denied, 429 u.s. 1075 (1977)). 

We are persuaded that in light of the information available to the 

state trial judge here, the state court did not err in failing to 

hold an evidentiary hearing. After the report back from the 

hospital, the judge had no real basis for concerns casting doubt 

on petitioner's competency to stand trial. The petitioner does 

not point to rec~rd evidence at trial of conduct that was unusual 

or otherwise suggestive of incompetency. Finally, the testimony 

of petitioner's trial counsel at the 1987 state post-conviction 

hearing seriously undermines . the hypothesis that petitioner was 

unable to consult with his lawyer or that he failed to appreciate 

the nature of the proceedings against him. 

Dr. Garcia's letter is admittedly conclusory and does not 

reveal the factual basis for the staff's conclusion or any of the 

information contained in Coleman's extensive medical records which 

might have caused the court to doubt petitioner's competency. 14 

Nevertheless, in the absence of any contrary evidence or other 

indicia of incompetence, we are not persuaded that the state 

14 
The letter does refer to Dr. Garcia's recommendation that 

petitioner continue to take specified medication, but it does not 
elaborate. 
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court's failure to inquire further into Coleman's competency to 

stand trial deprived him of due process. As the Court noted in 

Drape v. Missouri, "judges must depend to some extent on counsel 

to bring issues into focus ... 420 u.s. at 176-77. Petitioner's 

trial counsel raised no further objections in this regard, and he 

testified at the 1987 state post-conviction hearing that he spent 

"a lot of time" with petitioner and had no reason to doubt Mr. 

Coleman's competency to stand trial, and no reason to further 

investigate his psychiatric history. See VII R. at _44-45, 48, SO, 

58, 67. 

Petitioner further argues that because the trial court did 

not hold an evidentiary hearing, its determination of competency 

was impermissibly based solely on the unsubstantiated conclusions 

of Dr. Garcia. 15 We disagree. Petitioner's argument is little 

more than a restatement of his first contention that the trial 

court should · have conducted a more complete inquiry into his 

competency to stand trial. We have just rejected that argument as 

well as its underlying premise that the court's competency 

determination was based on insufficient information. While it is 

true that the court's determination of competency necessarily 

depended upon the adequacy of Eastern State Hospital's competency 

examination, and upon the accuracy and completeness of Dr. 

Garcia's report to Judge Burris, that fact alone does not 

undermine the reliability or the independence of the court's 

15 

The parties do not cite to (and we have not found) an express 
finding of competency. It is apparent, however, that the trial 
judge ordered petitioner to trial which, we have held, constitutes 
an implied finding that he was sufficiently competent to stand 
trial. United States v. Crews, 791 F.2d at 833. 
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ultimate finding of competency. 16 In light of the information 

then available to the trial judge, and in particular the absence 

of any indicia of incompetence, the court was entitled to rely ·on 

the conclusions of experts. See United States v. Crews, 781 F.2d 

at 833. 

We do not mean to suggest that the trial court should merely 

accept a psychiatrist's conclusions without meaningful inquiry 

where there is doubt as to the reliability of those conclusions, 

or the completeness and forthrightness of the information conveyed 

to the court. Nor do we deviate from the principle that "[i]n all 

proceedings leading to the execution of an accused, • 

the fact-finder must 'have before it all possible relevant 

information about the individual defendant whose fate it must 

determine.'" Ford v. Wainwright, 477 u.s. 399, 413 (1986) 

(quoting Jurek v. Texas, 428 U.S. 262, 276 (1976) (plurality 

opinion)). However, since there was "minimal or no evidence of 

incompetence," Crews, 781 F.2d at 833, as here, and no evidence 

undermining the reliability of Dr. Garcia's competency evaluation 

or conclusions, there was no constitutional error. 

16 

· Petitioner contends that Dr. Garcia failed to disclose to the 
court material information in petitioner's medical records which 
might undermine Dr. Garcia's conclusions. Therefore, petitioner 
argues that Dr. Garcia's letter to the court was necessarily 
misleading and the court's reliance on Dr. Garcia's conclusions in 
that letter failed to protect ·petitioner's right not to be tried 
while incompetent. 

The flaw in petitioner's argument is that it presupposes 
either a duty on the part of the examining psychiatrist to 
disclose the data upon which his or her conclusions are based, or 
a duty on the part of the trial court to inquire further into 
petitioner's competency to stand trial (i.e., hold an evidentiary 
hearing in these circumstances). Petitioner cites no authority, 
and we have found none, for the first premise; and we have 
rejected the second premise above. 
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In sum, we agree with the state court's conclusion that "the 

procedures utilized for determining petitioner's competency and 

ability to assist counsel in 1979 did not, per se, violate the due · 

process clause of the Fourteenth Amendment." See App. A at 4. 

B. 

Finally, we are persuaded that the state court's 

determination of petitioner's competency to stand trial is "fairly 

supported by the record, .. 28 u.s.c. § 2254(d)(8), and is therefore 

entitled to a presumption of correctness. Maggio v. Fulford, 462 

u.s. 111, 117 (1983); Sumner v. Mata, 449 U.S. 539, 551 (1981). 

The state court findings, quoted in the order of the Oklahoma 

Court of Criminal Appeals, stated: "7. That the records compiled 

by Eastern State Hospital together with the testimony of Dr. 

Walter Quijano, the psychologist who participated in the 

examinations and evaluation of petitioner in 1979, s.upport the 

report tendered the court by Dr. Garcia that petitioner-was, in 

fact, able to assist counsel and competent to stand trial."· App. 

A at 4. 

We are satisfied that these findings are supported by the 

record of the state court post-conviction hearing. Petitioner's 

attorney was asked whether he would have been able, without expert 

assistance, to understand the medical records and their 

importance. He -replied: "At no time did I ever personally as a 

lawyer defending Charles Coleman question his competency. That 

was never brought to my attention, nor did I ever question it." 

VII R. at 44. The attorney also testified that petitioner gave no 

response when the attorney told him they needed to be thinking 

about what to do at the sentencing stage, and that he always asked 
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about what the officers were doing with his pickup truck. Id. at 

45, 48. Nevertheless, the attorney said: "I didn't have any _ 

problem communicating with him." Id. at 48. The attorney never 

observed ~ny seizure or convulsion of petitioner and did not have 

reason to believe petitioner was not in touch with reality. Id. 

at 55. We note that petitioner's attorney was an experienced 

criminal lawyer who had participated in several other capital 

trials. Coleman I, 802 F.2d at 1236. 

We have also reviewed the testimony of Dr. Pedderson, a 

psychiatrist, called at the hearing by petitioner. She examined 

petitioner for 2! to 3 hours in August 1987 and reviewed his 

medical ·· records. She testified that· the records would raise a 

doubt as to petitioner's ability to assist his attorney 11 because 

of the fact that Mr. Coleman was hearing voices and had psychotic 

episodes in the past, had a lot of paranoid thinking and similar 

things." VII R. at 109. Dr. Quijano, the clinical psychologist 

on the staff that observed petitioner during the 1979 

hospitalization, agreed with Dr. Pedderson's impression that 

Coleman was suffering from "chronic schizophrenic undifferentiated 

type." He said, however, the condition was "In remission." Id. 

at 175. Dr. Quijano said "In remission means that the person is 

basically functioning well. But that whoever is dealing with that 

person, you must be alert to the symptoms coming back without 

notice. It's like ulcers." Id. at 183. 

In light of the state court post-conviction record considered 

as a whole, we cannot say the court's findings, quoted above, are 

"not fairly supported by the record." Sumner v. Mata, 449 u.s. at 

551; 28 u.s.c. § 2254(d); see also Maggio v. Fulford, 462 u.s. 
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111, 117 (1983); cf. Demosthenes v. Baal, ---u.s. ___ , 110 s. 

Ct. 2223, 2225 (1990). Therefore we must accept the finding ·that 

the evidence supports the report to the state court in 1979 that 

"petitioner was, in fact, able to assist counsel and competent to 

stand trial. " App. A at 4 . 

IV 

Respondent contends that this third federal petition for 

habeas relief should be dismissed because petitioner has abused 

the writ of habeas corpus. 17 A federal court may dismiss a second 

or successive petition if "it fails to allege new or different 

grounds for relief and the prior determination was on the merits 

or, if new ··and ·different · grounds are alleged, the judge finds that 

the failure of the petitioner to assert those grounds in a prior 

petition constituted an abuse of the writ." 28 U.S.C. foll. 

§ 2254, Rules Governing Section 2254 Proceedings, Rule 9(b); 

accord 28 u.s .c. S 2244(b)-; see also Coleman II, 869 F.2d at 1380-

81. Abuse of the writ occurs if the petitioner either (1) 

intentionally and inexcusably withholds the new claim from an 

earlier petition, or (2) "otherwise abuse[s] the writ" because the 

proceeding's "only purpose is to vex, harass, or delay." 28 

u.s.c. § 2244(b); Sanders v. United States, 373 u.s. 1, 18 (1963). 

Once the state adequately raises the defense of abuse of the writ, 

the burden shifts to the petitioner to show that he has not abused 

the writ procedure. See Coleman II, 869 F.2d at 1381. 

17 

As noted earlier, the third federal habeas petition combined 
the constitutional claims asserted in both the third and fourth 
state court post-conviction proceedings. 
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The federal district court 

petitioner did not receive 

concluded herein that although 

the Eastern State Hospital medical 

records until August, 1987, his prior "habeas counsel was aware ·of 

alleged competency problems with his client, but chose for 

strategy or other unknown reasons not to pursue those issues." 

Order Denying Petition for Writ of Habeas Corpus at 8 (E.D. Okla. 

July 11, 1990). The court believed that petitioner's failure to 

procure the medical records earlier was legally inexcusable and 

therefore that petitioner "abused the writ as to all issues." Id. 

at 9-10. Significantly, however, the court did not dismiss the 

petition on that basis. Instead, the court proceeded to address 

the merits of petitioner's claims "'in the interest of last minute 

justice.' 11 Id.-at 12 (quoting Bell v. Lynaugh, 858 F.2d 978, 94 

(Sth Cir. 1988), cert. denied, u.s. , 109 s.ct. 3262 

(~989)); see Sanders v. United States, 373 U.S. at 15-18; Kuhlmann 

v. Wilson, 477 U.S. 436, 451 (1986). Where the district court 

chooses to rule on the merits of a second or successive habeas 

corpus petition, rather than to dismiss the petition as an abuse 

of the writ, this court may also address the merits. See, ~' 

Slicker v. Wainwright, 809 F.2d 768, 769 (11th Cir. 1987). 

We are convinced that we should reach the merits of 

petitioner's claims based on the discovery in August 1987 of the 

Eastern State Hospital medical records. Petitioner has made a 

substantial showing that neither he nor his counsel learned of the 

existence of those records until August 2, 1987, and that they did 

not receive them until August 21, 1987. We disagree with the 

district court's hypothesis that because petitioner raised four 

issues relating to his competency in his second federal habeas 
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petition, he necessarily had a sufficient factual basis for the 

claims now before us. See Order at 7. The issues raised in the 

second federal habeas proceeding are patently distinct from those 

now before us. We do not doubt that petitioner's earlier claims 

had "some factual basis," id., but it does not follow that 

·· petitioner's new claims are "predicated .upon grounds . obviously 

well known to [petitioner] when [he] filed the preceding 

application." S. Rep. No. 1797, 89th Cong., 2d Sess. 2, reprinted 

in 1966 u.s. Code Cong. & Admin. News 3363, 3364. 

Until petitioner's attorneys obtained the Eastern State 

Hospital records, they had no factual basis for claiming that 

information · favorable ·to the ·accused · had been··wrongly withheld by 

the state hospital. Furthermore, petitioner's challenges to the 

procedurai adequacy of his pretrial competency determination are 

predicated to a large extent on Dr. Garcia's failure to disclose 

to the trial judge any reference to the information contained in 

petitioner's medical records .which might have cast doubt on Dr. 

Garcia's conclusion that petitioner was competent to stand trial. 

Thus, we are persuaded that petitioner "did not know of the 

specific ... factual grounds for [those] claim[s] when he filed 

his earlier petition." Coleman II, 869 F.2d at 1380. 

Petitioner has further demonstrated that as soon as he and 

his counsel became aware of Eastern State Hospital's records, he 

pursued his claims diligently and in good faith in both state and 

federal court. Petitioner's brief in his second habeas appeal 

(filed on August 26, 1987) refers to the recent discovery of "new 

evidence" warranting 

that appeal on October 

relief. Before we heard oral argument in 

2, 1987, petitioner's counsel filed a 
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motion on September 23, 1987, seeking remand of the pending case 

to the district court so that his habeas petition could be amended 

and the newly discovered claims considered in the pending habeas 

proceeding. Counsel also requested that the federal proceedings 

be held in abeyance until petitioner exhausted his state remedies. 

There is no evidence in the record that suggests that petitioner 

is pursuing needl ess piecemeal litigati on or that he has raised 

the claims only to vex, harass, or delay. 

We do decline, however, to reach petitioner's ineffective 

assistance of counsel claim. As the district court correctly 

noted, this is the second time Coleman has argued that he was 

denied effective · assistance of counsel at both .the guilt and 

sentencing stages of his trial. See Order at 11, 12. We 

carefully reviewed this claim in Coleman I, 802 F.2d at 1236, and 

again .§..!@. sponte in Coleman II, 869 F.2d at 1394. Petitioner 

nevertheless argues that his ineffective assistance of counsel 

claim should not be dismissed because it alleges new or different 

grounds from those previously determined on the merits, and 

neither petitioner nor his counsel knew of the factual basis for 

the claim when he filed his earlier petitions. We do not agree. 

Although petitioner predicates his claim of ineffective 

assistance of counsel on the 1987 discovery of the Eastern State 

Hospital records, the substance of the claim is that petitioner's 

trial counsel failed to conduct a reasonable investigation of 

petitioner's background. We carefully considered and rejected a 

similar claim in Coleman I. See 802 F.2d at 1233-36. Thus, 

although the Eastern State Hospital medical records which have 

subsequently come to light add a new dimension to petitioner's 
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claim, they do not sufficiently change its essential features. We 

therefore are not required to reconsider the claim on the merits. 

Sanders, 373 u.s. at 15. Thus, like the district court, we 

decline to review petitioner's ineffective assistance of counsel 

claim. 

v 

Finally, petitioner argues that the federal district court 

erred when it denied his motion for an evidentiary hearing on the 

following issues: (1) the adequacy of petitioner's pretrial 

competency evaluation and determination; (2) the Brady claim; and 

(3) abuse of the writ. The last point is moot because we do not 

hold that petitioner's claims based on the newly discovered 

evidence constitute abuse of the writ. 18 

A habeas petitioner is entitled to a hearing in federal court 

on disputed issues of fact raised in the petition "if the habeas· 

applicant did not receive a full and fair evidentiary hearing i~ a 

state court, either at the time of the trial or in a collateral 

proceeding." Townsend v. Sain, 372 U.S. 293, 312-13 (1963); see 

28 u.s.c. § 2254(d). Our holding above that the presumption of 

correctness applies to the written findings of fact by the state 

court in petitioner's third application for state post-conviction 

relief necessarily presupposes that the state court resolved the 

material issues of fact after a hearing on the merits, and the 

fact-finding procedure employed by the state court was adequate to 

18 

Although we do hold that petitioner's ineffective assistance 
of counsel claim is an improper successive petition, we do so as a 
matter of law on the assumption that the factual allegations upon 
which that claim is based are true . Because there are no 
contested issues of material fact, an evidentiary hearing is 
unnecessary. 
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afford a full and fair hearing. See 28 u.s.c. § 2254(d). 

Therefore, petitioner is not entitled to an evidentiary hearing in 

federal court on the question of his "competency in fact" in 1979. 

Cf. Edwards v. State of Oklahoma, 577 F.2d 1119, 1121 (lOth Cir. 

1978) . 

In connection with petitioner's claim of error by the federal 

court's denial of an evidentiary hearing, we note that our rulings 

that a Pate v. Robinson hearing was not required by the facts 

before the state court, and that the medical records did not 

amount to "material " evidence under the Bagley and Ritchie tests, 

were both legal rulings, not calling for any evidentiary hearing. 

Finally, we agree with the state district court's conclusion 

i n its order denying petitioner's fourth application for post

conviction relief that "the evidence offered, which might, in its 

best light, raise a question as to the competence of Dr. Garcia, 

is irrelevant when considered in view of the fact that 

petitioner's competence was established and remains established by 

sufficient evidence outside and beyond the conclusion reached by 
Dr. Garcia." App. Bat 2. We reach that conclusion as a matter 

of law, assuming, arquendo, . that petitioner ' s factual allegations 

concerning Dr. Garcia's competence are true. Therefore, because 

there are no contested factual issues to be resolved, the federal 

court was not required to conduct an evidentiary hearing on that 

question. 

VI 

CONCLUSION 

Accordingly, the motion for issuance of a certificate of 

probable cause is GRANTED. For the reasons stated, the judgment 
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of the district court denying the petition for a writ of habeas 

corpus is AFFIRMED. 

On consideration of the motion for a stay of execution, the 

brief in support thereof, and the response, we are not persuaded 

that there is a reasonable probability that four members of the 

Supreme Court would consider the .underlying issues sufficiently 

meritorious for a grant of certiorari, or that there is · a 

signi ficant possibility of reversal of this decision. See 

Barefoot v. Estelle, 463 U.S. BBO, 895 (1983). Therefore, the 

moti on for a stay of the petitioner's execution is DENIED. In 

order that disposition by this court may be concluded 

expeditiously, it is further ORDERED · that any petition for 

rehearing or petition for rehearing with suggestion for rehearing 

en bane be filed with the Clerk of this Court by 10:00 o'clock 

a.m. on September 4, 1990. 

IT IS SO ORDERED. 
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No. 90•7043, coleman v. Saffle 

!ACBA, cenc~::in9. 

I agree tull~ with the majority, but I write aaparately for 

th• limitld pur~oae oe making clear I do not atree with ~ft1 

poaai~le inf•r•nca that t~t hospital nQtationa and ro~ottl th& 

dl~tndant eeeka in tnia a••• att aubject to dlJelosure urtder the 

'equiiementa o! Brao~ ~ MiiYl•na, 373 u.s. 83 (1~53), ~he ~radi 

rule ~ppliaa to exculpatoty an4 impeachment in!ormation known to 

and ~ubjeot to the co~t~ol o: the pro•egution, ~na witnout w~ich 

the detend£nt ~culd be 4aprived o! a fair trial. !n thil caae the 

pt¢aecution, ae well &a the 41tense, waa unaw•~• ot tba aaditlortal 

hQapit&l riQQrd• at the time of the trial 10 neither aide rtli•a 

g~ thia 4ddltional info:m&tion in preparing !o: triAl or ln o~~••

examining witneaae•. rurtb•r, there is no indic•tion in tht 

recor~ that Zaacern State Boapital would have r!fuaa4 tc t~:n ita 

regg:r:cl.a ana :eporta ever to both 1idea if aucn information had 

be•~ requeata~. Clo4tly, at we hav• toun~, additiQn&l 

pay~nclgqic~l ra~crd• wete net conai4ett~ material to the con~uet 

cl the ttial at the time eo no requaat waa m•~e . ~he req~i:aments 

of Brady •imply are not implia•ea~ in thie casG beeaua• the 

prc••~ution haa no actual or imputed knowledge of, •n4 took no 

part in withholding, exculpatory or imp1achment evidence. 

P•nr.•vlvan!a ~ ~it;ntt, 480 u.s, 3~ (l9So), prese~ts an 

en~i:aly different q~••ticn. In that oaae, bgth the p;caecution 

and the de!enae were aware o£ the •~bpoen«e~ recorda, which if 

madd available woula have be•n ~qually AY•ilabla to both 1ides. 

~he question the Court con!:ont•d ther• was whether the aeeatted 
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p~iv1lege ~ould bl=ok diaeloaure o~ in!otmation that might have 

be•n mate:!al to the d•f•n~ant ' s d~e p~ooesa right to be tried 

f&irly. fhf s~preme co~rt ~id not deei~e in thAt caa• whether the 

Bragy rule aia ot did not apply out r•tner that tne atiertion of 

the privilege by thl protective ae:v1ca a9ency oould noe etand. a1 

an •baelute bar to di•oloaure of =-terial that mi9ht be suoj•et t o 

tnt Brady r~le. FY:ther, the court ~id net at=ice t~at the 

proteotive eervice a9ency waa an atrn o: the proaacution for !!!~~ 

purposes. 
-~ 

I •irte with tne majority that btdause of the underlying due 

p~QQ811 ~cngernl, th• q~lltion wn•tner ~he into~m&ti=n ia ~~~j•g~ 

to the s:ady ~ulo and the ~ueet!on whethe: the ineo:m.tiQn waa 

mat•rial •~• ea elo••l~ intertwin~~ that it is diteic~lt to 

determine whi;h lhQuld ~e answ•ted f i rst. l w¢uld hold, hcwevet, 

that the ntw~y-d~aogvered hoapi tal ~•c=rds in this caaa wtre not 

aragy maeetial becauae th•y were nQt known to ehe proaeeu:ion nor 

were th•Y •~oject ~e the control of thM p:oaecution an~ no rtq~&Qt 

wa1 ~de for t hem. ~heae factors are touohatonea tc invoking the 

§rtdy r•q~irementa. 
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IN THE CO.t1RT OF CllMINAL APPEALS OF '!'HE 8~ATE OF Oi<LABCKA._ l 
~ ; . ,:, i ; .. : ~·.:~~:r ... ~· . ! - ·--.... - ~.- .. --,~ 

CHAR~!S rROY COLEMAN, 

v. No. PC-68-159 

STAT! OF O~LAHOMA, 

ORDIR APPI1KIMG D!BIAL OP POST-cOHVlCTIOH RILIIf 

On August lS, l988, Chaclee Troy Coleman tiled hia appeal 

from denial ot poat-eonv1ction relief in Muskogee County Oietr i ct 

Court, Ca&e No. CRF-79-76. 

App.tlant was tound g~Jilty of Firat Oegree Murder and 

was sentenced to suffer the ~eath penalty. l'hat. conviction was 

~ppe~led to this Co~.r:t and was a!fitmed July ll, 1983 • .2.!! 
Coleman "• state, fi.68 P.2d l12f! (0kl.Cr.l9S3>. Petition fo: 

Certiorari wa1 filed with the Cnited States Supreme Court, which 

was denied January Hi, 1984. See Coleman v. Oklahoma, 464 u.s. 
197~ Cl984). Post Conviction Application wu filed in Muskoqee 

County Di•trict Court February 6, 1984, whi~h was denied ~ay 24, 

1984. The appeal was lodged in this Co~rt, and denial of ctliaf 

wa• affirmed on November 30, 1984. See Coleman v . State, 693 P.2d 

4 COkl.C.r .U84). 

January 16, 1985, coleman tiled tor • writ o! habeu 

corpu• in the Onited Stat•• District Court for the 3astern 

Oistrict of Oklahoma. J•nuary 18, 1985, the Dl1t:ic: Court aenie~ 

the writ of habeas corpus. An appeal wa• lodged with the United . 
St~U& Court of Appeal&, Tenth Circuit. September 30, 1986, the 

appeal was denied.. Sse Coleman v. 'Brown, 802 F. 2d 1227 ClOth 

Cir.H86). A second petition for Writ. of Certiorari was filed 

with ~h~ Unit•d State11 Sllpr•ml! Court in Cue No. 96-6750. The 

peti tion wae denied June 1, 1997. Rehear 1n9 was d•nied June 26, 

l!J87. 

July 6, l987, Coleman tiled a ••cond application for 

poat-convietion :elief in the Muskogee County Diatrict Court, 

which was deniea on July 9, 1987. This Cour t attirmed that denia l 

on July :s, 1987, in case No. H-79-508. 
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July ,, 1987 1 Coleman !iltd a petition tor ·writ of 

habta• corpui in the Unitt~ Stattl Diat,ict coutt, Caae .No. 

87-351-c. July 15, 1987, the pet1tio:t wu den i ed by th• CnHed 

Statea Oist:ict Court for t~• Ea!tt:~ Oiatrict o! Oklahoma. July 

20, l987, an appeal wu lodied with the ::nited Sttus Court of 

Appeale, Ttnt~ Circuit. July 20, 1987, the united States Co~rt of 

APP•als tntere4 a Jtay of eucutlon in colemar. 1 
• cue. 

Subsequently, on Mareh IS, 1999, t:.he peti tion ~u denied in Cau 

No. 87-2011. 

October lE, 1987, Coltman !iled A thiro application for 

post-conviction r•lief in the Musxogee county District Court. 

Feb~:uary 8, 1988, the ~1etrict Court denied Col~man 1 a 

po•t-convic:t10t\ relief. From that: aeni d I th11 appeal has been 

lodqtd. 

The etate~ent of fact• eoncernea in Coleman 1 s case may 

be found in Coleman v, State, 668 P. 2d 1126 (Okl .Cr.l983> • 

. In this appeal, Coleman a:rgues :wo usignment5 of ercor 

in support tn•reo!r 

A. That Mr. Coleman wa» deprivea of a constitutionally 

adequate determination of hie competer.cy to atand tri4l7 and, 

B. 'I'he State' 1 flliluu to c11aeloae t.he records of 

Eastern State aospital's court ordered •xaminttion of Mr. 

Coltman•a aanity deprived ~im a fair and adequate d•termination of 

his compateney to atand tria! and also deprived him of his right 

to a fair ttial 1nd an ind1vidual1red •enttncing determination !~ 

violation of the Eiihth 4nd Fourteenth Amendments. . 
Included in the records filad with this appeal ar•z ~he 

c>t iqinal Record filed June 2, 198S; the 'l'nr.acr ipt o~ Tutimony 

tiled May lO , 1988, on tna h11ring hel4 D•c•mber 17 and lS, 1987, 

and J4~U&ry 22, 1Ja8J a suppltment to ~eeord on App~a:, 

~onaittin9 of the reeorda ad~1tted into •viaence, tile4 Augu~t ;~. 

1988. Coleman's britt waa filed A~9ust 15. 1988, and the Stat~· . 

brief wa• fil•d Saptembtr 9, 1988. 

On Pebru&ry e, 19S8, th• Honorable Lyle aurris, D1strt~· 

Jud9t tor Muskogae county, Okl&ho~a, entered the !ollowi~q ord~~ 

dtnyinq post-conviction relieft 

2 
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PIIDIRCS OP P'C! AID 
cOi¢1101 tOil or Lil 

NOW on thh 9th c3ay of !'ebruuy, l.i8B, 'btin<; tully 
AdVi led in the prerniJta , thil Cour t ia•u•• e:.~ t ollowinq r indingl 
o! Faet and Concl~iions ol ~aw in the above styled caua•s 

STATiMmN~ OF THS CASE 

On O~tobtr l9, 1987, P•titioner !i!•d an Applic4tion for 
Po&t-Conv!ction Rtliel and vartoua Motions accompanying aaid 
Application . The Application !or · Post--conviction Relht a.llt9td 
three ~peci!ic ela ima: 

1. That ~etitioner was d•prive~ of a fair and adequate 
proctedi nq f or detereo.in.1nq hi e abi li ty to auiat counae: and h!.a 
competency to stand t~ial in violation of the ~u• proc~ss clauae 
of the Pourtttnth Amendment. 

2.. 'rhat ~t ti tioner was cl tnied a h i r trial wit!l uga rd 
to a determination of ni• criminal r•aponaibility in violation of 
the due process clause of the Fogrteentb Amendment. 

3. That :aet i tioner was denied hb righ t t o ~ f ull 6.nd 
fair determinatiort of the app.cop.t:iate sentence when the State 
misrepresented and · wi thhel~ mater i al evidenc& concerning hie 
mental condit i on i n viol ation ot t he !i~h th and ~ou r teenth 
Amendments of tht Constitution. 

On N<IVember 2-', U87, following t he State 1 9 Response to 
the add Application, t hiS Court grante~ :Petitioner ' a Mot ion for 
counael, gtanted Peti t ioner'• Motion for Expert Aseis tan~e, 
gr&ntec1 htitioner '1 Moti~n to. Produce, and tar: anted iletitionar 1 s 
Motion for Svi dant1ary Hearing~ wh i ch aearin9 w~• ••t fo= the l1th 
day of December, 1987. Maarin~ was -· held on the 17th and 18th days 
of December, 1987, wito final arguments an~ brieta ~et and h•ld on 
th~ 22n6 of January, 1988, the petitioner appear in9 &t all times 
by Mal'\dy Welch, Deputy Appellat;e Puolic Dtfander, and t:.h• State 
appeArin9 by w. A. Drew Edmondson, Ciatriot Attor ney. 

our inc; th• hearinqs of December l7th &nd lath, 1987, 
P~tition•r'a requeat to be personally present in court was tak en 
and kept under adviaement. On the 22nd of January, 1966, 
i'etitioner'• r:equeat to be pr•aent and tutHy wu witl:ldrawn, 
although Petitioner ma intained hi s reque•t to De present to assist 
~ounsel. At no ~ i me curing the hea r inga di d thil cour t f ind tha t 
7etiticntr 1 a prcaence in court wg~ld b• nftc•aa&ry for testimony or 
raquir~d lor a pr•aent~tion of the leqal i1sue• herein. 

This eourt, in the ptoce8a of thia Appl ication for 
Poat-conv!ction Rtlitt and in prtvioua court proceedinq1, h•• 
become tbor:oughly familia: wi th the recotcll ot. the above style~ 
cau1e. Ia rtvie~1nq t his appl ication, the court hal tevie~ed all 
ot the record& of tn• caae, has ha6 av&ilabl• and rev1•wed where 
nace1aary the t:an•c,ipta ot all proceedin9• betore the cliatrict 
court8 of Muskoqee Countf, hal list ened to •nd noted the testimony 
of witness11 for the pet.i tioner 1.nd the state, both ex pet t a.nci 
lay, haa teviewed on .several oocuione the neon!• of Eaatern 
State Hosp1 tal in theit entirety aa tney per tUn ~o petitJ.onar, 
haa listened to the arg ument.e ot eoun .. l for both pa:tha and 
reviewed th• legal authority c i te~ by each, a• wall as odditional 
applicable c:a.ae law and ItA tutu. 8.i~tea upon AI 1 of the above, 
this Court ~akes t he following Findings of ract &nd Concluaiona of 
Law aa to each ot t he Cl a im• ra i aed by reti t i ontr1 

A. THAT i2TITION2R WAS OSP~:VED OF A rAIR ANO ADEQUATE 
i'~OC!JED ING FOR DETERMINING BIS ABILlTY TO ASSIST COUNSEL AND HIS 
COMP!TENTCY TO STAND T~IAL IN VlOLATION OF THE DUE PROC!SS CLAUSE 
ot THE FOURTEENTH AMENDMENT. 

'l 
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FlNDING8-0P FACT 

l. Petitioner was trie~ 4nd convicted o~ murdtr in the 
!irat dt9''• ana aentenctd ~o ~uth in 1979, &t which time 'the 
proced~r• tor determination of eomptttn~y w•• located at Title 22 
O.S.A., ;ectionl :l1l·ll7~. ThOll proctd~ret provided for 5 
retiod Qf ootervation and examination at a hollpital within the 
Department of Mtntal Health, durinq whi=h time criminal 
proeu~ingl!t weu au•pended, &nd 1 repott to tht court by the 
Mental H•alth doctors 11 to tht competence ol the defendant. 

2. Upon motion of dtt~nae couneel, petitioner was aent 
:o !astern State iiotpihl for aueh an e'/aluation prior to hi• 
preliminary nearing !r. the above atyl•d cauae. ~pproxim&tely 
thirty <30) a•y• later, the Cour~ reetivtd a report from or. R. o. 
Gatci~, Chief Porensic »aych14tri•t, Ea•tern it•t• Roap1ta1, whieh 
atated that petitioner 11doea h~v• lluHicient Ability to conauH 
with an attorney anc5 he doea have a ration&l u well 11 4Ctual 
~nde~&tandin9 of the proceeding•.~ 

3. At no ot~er time during the trial proceeclin9• was 
petitioner's competency or sanity raised •• an iaaut. 

4. Petitioner'• trial attorney, Mr. Don Peareon, 
teatifiad under oath that hi• motion fo: commitment was primarily 
to obtain additional -time and al•o to determine whether hi• client 
might have & mental problem, th;st at no time ·~Ud he have recson tQ 
believe th.at his clhnt waa not competent. In fact, Mr. Pearson 
teetified tbat in hia opinion his client, p•titioner herein, was 
competent, did understand the nature 5na con&equencea ot the 

. proceeainga, an~ w~• aDle to aesist him in hia own defenee. 

s. That the_ aoord• comp1l•d by eutun State Hospital 
during pet:itione:'• period o! observation, were not in . tn~ 
poasession of the Oiattict Attorney or any a9tnt of the District 
Attorney until 1987 an4 ware, in l979, equolly •va1Hble to the 
State or·Oefense by discovery motion or aubpoena. 

s. That the State, hy a~d through the Office of 
niatrict Attorney, including any m•mber of the Diatrict Attorney's 
staff ot any investigative agent:. or a::a o! au~ ottice, did not 
withhold or conceal any of the recorda ot !attern Statt Ho•pital 
from the p•titioner at any Jt&ge ot tht proceedinqa 494inat him. 

7. Th&t tht record• compil•d by Eaet•rn State Kospit41 
together with tht testimony of Dr. Walter Quijano, the 
paychologiat who pa:ticipattd in t:he examination• ancr evaluation 
of petitioner in H7i, aupport th• report tendered the Court by 
Dr. Garcia t:hat petitioner waa, in fact, able to uaiat counnl 
and competent to at~nd trial. 

CONCL'OSIQII Of t.l1f 

l. That the p:oceaurtl ut iliJed !or determinin9 
petitioner'• cQmpettncy an4 ability to aaaist oo~nael in 1979 did 
not, per se, violate the due proctu clause gf the rourteent:h 
Amendment. S:olbert v. St:att, . 6!4 P.2d &.24 (Okl.Cr.l982>. 

2. ~hat tn• proe•Ciurel utilized 1n 1979 for determining 
competency wete known to petitioner and were avail&bh to be 
taiaeo on direct appeal and thu• are bar~•d in an application for 
post-conviction relief. Coleman v. State, $93 P.2CI 4 
COlcl.Cr .1984). 

3, That neither the procedure utilized not the recorda 
which have subuquantly oome to liqht concuninq tha medicAl and 
psychological hbtory of petitioner art •ul!icien: to aiee a 
teaeonacl• doubt li to petitiontr'a competence in li79. Chaney ~. 
Brown, 730 r.2d 1334, l340 (lOth Ci:.l984). 

Whe~efou, premiaes considered, /ost.-convi~tion relief 
.as to p•titioner'a first claim shc~ld be a~ i a hereby DENl~D. 
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B. TBA~ P!~ITIONEa WAS PEN!ED A FAil ~~lAL WITH REGARD 
TO A DETI~!NA~ION or BlS CRIMINAL RESPONS!BILITY IN VIOLATIO~ or 
THi gos PROCESS CLAOS! OF 'H! FOUaTEENTH AMENDMENT, 

FlliDI.QI or flt.Cf 

l. The ~outt r•statt• each of ~t• !in~ing• of f&ct 
above. 

2. Tba~ tha petit:ionu i&Vt a ltn9thy and (letailed 
stateme~t to Cietriot Attorn•r Inveatigato: Gary Sturm immediattl~ 
atur bh . u: .. e in Hl7~ and, conaht-nt with that 1taument, 
interpoa•d the dafenlt at trial that hit whereabouts at th• time 
of the :nurder wa.!l accounted ~or and any /eriod ot abunet w&& 
insufficient fot hi:n · to have accompli she the Qftenae. Th.ts 
aeftn&e was inconsistent with atld antagoniatic to any detenae 
based upon lack o! criminal retponaibility or ~aek of aanity. 

3. ittitioner'• trial ittorney, Hr. Don ~•arson, 
testifit6 that, upon hia review of tn• ~tdical records in 
question, he wculd not have u-cUi:zed them in the !irat <9uilt> 
ata~e ot the trial •v•n 1f ~· had had thtm in 1979. 

4. That the evidence of petitioner's quilt at trial w~• 
woventhelming." 

COIJCLDSXOlfe or LAir 

1, Thilt, with the evidence in question bei.nq equally 
available to the etatt and the aetenee at the time o! trial, the 
failure of t:ha aeten•• to obtain the evidence 11!1 :tot a viol ation 
of the due proces' clau.se of the rour uenth Amem3tntrlt. Chaney v. 
Brown, 730 S'.2d 133 4 {lOth C1r.l984), 

-
2, That the eviaenoe in question, had it been available 

to the ~efenae at tim• of trial, would have been insufficient to 
create a raa.son&ble doubt u to the guilt of the accused, his 
sanity or his criminal responsibility and, thu•, ia insufficient 
to warrant relief. Chanef •upr a. United states v. Asura, 427 
u.s. ~7 1 49 L.Ed.2d 3l2, § S.Ct. 2392. Ca8tleberr~ v. State, 590 
P.2d 697 (0kl.Cr.l~7~). 

Wh•tefore, pr:•miltl eonaid•red, po•t-c:onv1etion relief 
a• to petitioner'• aecond claim ahould be and ia heraby ~ENI!C. 

C. THAT PE~ITIONER WAS D~NIIO RlS RIGHT TO A rOtL AND 
!'AIR DETERMINATION or ~HE APP,OPR!AT! SEN'l'ENC! WHEN TH! STA'I'E 
MISR!ia!SiNTID AND WirH8!LD MAT!RI~ !VIDSNC2 CONCERNING HIS 
MENT~ CONDlTtON IN VIOLATION OF TB! EIGHTH AND FOURTEE~H 
AMENDMENTS OP TH! CONSTITOTION. 

rrRDIKGS or PAC! 

1. The eou.rt rutat .. each of ita findi:'19i of hc::t 
above. 

2. In the ncond (punilhment > 11t.aca• o! th• trial, the 
jury found tbe followini &ggravat1ni eireumetOI'leee beyond a 
raa1onable ~oubtl 

a. Tb• Det•adant was previously convicted ot a 
f•lony j.nvolving the uu or t:hreat. of v1ohnce 
to the pereon. 

b. ~he D•fen~ant knowingly ereat•d a 9rtat riak ot 
~eath to mor• than one ptt•on. 

c. Th• murder was taptcially htinou&, aerociou• or 
Grl.ltl. 

d. The murder waa committed for the p~rpose of 
Avoiging or prev•ntinq a lawtul arr•at or 
prosecution. 
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t. Thtfl axilu a probability that the Defendant 
would commit etiminal acta of violtnot that 
would eonatit~t• a contin~inq threat to iooiety. 

•· The jury unanimou8!Y recommended a death penalty. 

!, Th&t mattt:l of social ~t•tory contained within the 
raeord1 w~• equally availabl& to tht dettna• through the teltimon~ 
o! tht d•tendant himaelt or mt~trl of tht dtfendant 11 family. 

$, ~hat some mattece ralatin~ to the petitioner's 
psychological hi1t:or:y voul~ 1\av• b .. n of benefit to tnt ltate in 
tha puniahment stage had the r~cordJ bttn in ~he po&aess1on of the 
partiea 1t the time of erial. 

COHCLDI%018 Of LA• 

l. '!'hat, with tht tlfidtnce in quut:!on be.tn9 tq\lally 
av&ilJble to i:ht atate and the defense &t thfJ time of t::id, the 
failure of the 4etanae to oo~aln the ~vi~•nct ia not a ~iol&tion 
of th• Eighth or raurteenth Amendmer.ta. Chaney v, Brown, 730 F.2d 
1334 ClOt.b Cir.U84l, 

2. That the e~iaence ir. question, h~d it Deen availAble 
to the defena1 at ti~ of trial, wo~ld have been in•uffiQitnt to 
ctute 4 uasonable doubt aa to "ny ot the a;gu.vuir.9 

- cireu:nstancu found by the ;ury e.nd would have been insufficient 
to have affected the ou-:come of the j)U.nhhment •tagt of the 
proeeecl:Ln9s, beyond a. reuon&blt doubt, and, as euch, ·•aid 
evidence is ~r.•ufficient to warrant relief, Chaney, supra. 
United St:atea v. Aqurs 1 427 U.S. 91, 49 L.Ed,3d""142, 96 S.Ct. 
2392, eastieberry v. Stat!, 590 P.2d 697 (Okl.Cr,l979). 

Wherefore, pz:en:iaea oon&idered, poat-conv ietion relief 
aa to petitioner'• third claim •hould be and ia hereby DENI!D. 

COIICLUSIOlf 

Thi1 is petitioner'• thitd application tot 
poat-~onviction relief anr;1 !'.h t.hird evidentiary heuin·'3 in this . 
Court. Il'l aCI"1tion. the record reflects that t:h petitioner hu 
completed a direct appeal and h&a entered the !edaral courts twice 
on writs of habea• corpus. :atues ~ai1td by pttitiontr'a counsel 
in briefs or oral argu:nen.t, whil.a not clirectly relating to the 
thtee claima fQ~ rtliaf, have been contidered. Additionally, the 
court ha• ••arched the medical recorda in ~ueation on any 
ccnltruction of th• i1auea. 

It 11 the Otdet o! thi& Court that Pelt-conviction 
Rtli•f upon the iasuea raised in petition•r'l Application and upon 
an an~ all i1auea :aiaed by petition•r attendant to lAid 
Application, upon each such Cla i m, should be and ia her~y DEN!!D, 

Ciatr Ct JUd91 

NOW THEREFOR!, after considering the records on file with 

thi• Court in the above-styled and numbe~e~ poat-eonvietion 

~ppeal, and bainq tully advia•d in tbe p~emi1ee, thi• Cour~ ti~ds 

t.h~t the O:der of the Di•trict court of Muakoqee County in Cue 

No. CRt-79~76, thould be aftirmed. 

6 
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IT IS SO ORD!~BO. 

CHARLIS TROY COLEMAN ia f~.arth.r advittd th&t ht has 

exhauated h11 state Remtdiet. 

. . 
£H" WITNESS OUR H~DS ANC TH! SEAL ~F ~HIS COu~T ehia c·--

day of ~ft-L'-·1;; J.!JU. 

·-

A 'rl'li:ST 1 

/~~ 
......... . 

Cltrk 

7 
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.:.-.-ATE OF Of~LAHOi1A 
COUNTY OF MUSXOGEr: 

FILED ... 

IN TI-lE DISTRICT COURT IN AND FOR MUSK<X;EY{)mu5 PH r .• QO 
STATE OF OKLAHOMA '+· 

ffiARLES TROY COLEMAN, 
Petitioner, 

-vs-

STATE OF OKLAHOMA, 
Respondent. 

) 
) 
) 
) 
) 
) 
) 

ORDER 

J'Ao :·:c·· ' ·" · -r, ·'• . f1i-'.i \llHGL 
COURT CLE-Pit ·-r.n 

Case No. CRF-79-76 

NOW on this 5th day of February, 1990, this Court having r eviewed 

Petitioner • s Application for Post-Conviction Relief, Motion for Approval of 

Reasonable Expenditure of Funds for Expert, Motion for Discovery and For 

Evidentiary Hearing, and Appendix to Application for Post-Conviction Relief; 

the State • s Response to Application for Post-Conviction Relief; and the 

Petitioner 's Reply to State's Response and Supplement to · Application for 

Post-Conviction (Relief), and Supplemental Appendix to Application for 

Post-Conviction Relief, together with Petitioner's Second and Third Supplements 

to Application for Post-Conviction Relief; and, further, this Court being 

familiar with and having available for review the entire file of the case of 

State vs. Charles Troy Coleman, including the record and exhibits of 

Petitioner's last Application for Post-Conviction Relief, upon which this Court 

ruled on February 8th, 1988; and, further, this Court having reviewed the case 

la\v cited by ooth Petitioner and the State, including the pronouncements of 

vari ous appellate courts in decisions involving Petitioner herein, it is the 

Finding and Order of this Court as follows: 

1. That the issue of due process involved in the procedures for 

determination of competency utlized in the case· of Petitioner has been raised 
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and dealt with in prior post-convi ction relief proceedings and thus is barred .as 

a matter of law. Coleman v. State, 693 P.2d 4, (Okl.Cr. 1984) . 

2. That the fac tual issue of the competence of Petitioner to stand trial 

in 1979 was raised and dealt with in prior post-conviction relief proceedings 

and thus is barred as a matter of law. Findings of Fact and Conclusions of Law, 

Coleman v. State, CRF-79-76, February 8, 1988 ; affirmed, Coleman v. State, 

PC-88-159 , P.2d , April 6, 1989. 

3 . That the issues now raised by Petitioner, if true, are insufficient to 

challenge the due process of the procedures utilized to determine the compe tence 

of Petitioner in 1979. 

4. That the Petitioner offers no new evidence , much less any material 

evidence, as to the C9,ffiJ?e tence of Petitioner in 1979. The evidence offered, 

which might, in its best light, raise a question as . to the competence of Dr. 

Garcia, is- · irrelevant when considered in vie\v of the fact that Petitioner' s 

competence was established and remains established by sufficient evidence 

outside and beyond the conclusion reached by Dr. Garcia . This evidence includes 

the testimony under oath of Dr . Quijano, who also examined Petitioner in 1979, 

the sworn tes timony of Don Pearson, who represented Petitioner in 1979, and the 

testimony of other individuals who dealt with Petitioner in and si nce 1979, as 

\lell as the entirety of the records of Eastern State Hospital compiled in 1979. 

No affidavit submit ted by Petitioner raises any doubt as to his own competence 

a t time of trial. 

5. That this Court, while cognizant of the unanimous finding of the Court 

of Criminal Appeals in April, 1989, that: "aiARLES TROY COLEMAN is further 

advised that he has exhaus ted his Sta te Remedies", thoroughly reviewed all 

pleadings and affidavits submitted by Petitioner and finds no i ssue or ground 

which would jus tify further hearing or delay in the due course of this case . 

- 2-
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WHEREFORE, premises considered, Post-Conviction Relief on all grounds and 

issues raised by Petitioner herein shall be and is hereby DENIED; further, 

Petitioner's Motion for Approval of Reasonable Expenditure of Funds for Expert 

is DENIED since such funds have not been shown to be either reasonable or 

necessary in light of the rulings herein; further, Petitioner's Motion for 

Discovery and for Evidentiary Hearing is DENIED; and, further, that Petitioner's 

request for an additional thirty days to explore alternatives and to supplement 

the record is DENIED. 

I, Nadih~J Harnage, Court Clerk, for Muskogee County 
OklahOifla, hereby certify that the foregoine is a true, 
cmrect illld full copy &I the instrument herewith set out as 
a.-p•s of record in the Court Clerk's Office of Mulkogee 

--"""'"''-f~=----- day of 

-+'--+--..l.....t.~~~::.._-19 &12 

-3-
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APPENDIX C . . . . ·.• 

~· ' 

IN THE COURT OF CRIMINAL ~PPEALS OF THE STATE OF OKLAHONA . ' . ' 

CHARLES TROY COLEMAN, ) 
I 

Petitioner, ) 
• • 

v. ) No~ PC-90-326 
I 

STATE. OF OKL~HOMA, ) 

Respondent. 

ORDER AFFIRMING DENIAL OF POST-CONVICTION RELIEF 

The petitioner has appealed to this Court from an order 

of the District Court of Muskogee County, denying his application 

for post-conviction relief in case No. CRF-79-76. 

This is petitioner's fourth application for post

conviction relief; therefore, he is barred from asserting any 

claims not raised in his first petition. (See 22 O.S.l98l, S 

1086). The petitioner is further advised that he has EXHAUSTED 

his State remedies in Muskoqee County Case No. CRF-79-76, and the 

clerk of this Court is directed NOT to accept any further 

petitions in said case for filing. The order of the District 

Court is AFFIRMED. 

IT IS SO ORDERED. 

WITNESS OUR HANDS AND THE SEAL OF THIS COURT this //~ 
~~ day of ---~~fi'-"'1~-::::.::..-------' 1990. 
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